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cles on international responsibility. The American Society of International 
Law has organized a panel to study and comment on these articles for 
the benefit of the U.S. member of the Commission; the tentative text pro- 
duced by the Commission after many years of consideration is reportedly 
quite general. 

As for the scope of the application of the act of state doctrine, Mr. 
STEIN was inclined to agree with Mr. Leigh’s position. In principle, na- 
tional courts should be free to judge and thus to contribute to the de- 
velopment of international law; these courts should be free to inquire into 
the compatibility of an act of taking with international law. He recog- 
nized, however, the troublesome aspect of the “windfall” benefit which 
accrues to an original owner of property confiscated by a foreign govern- 
ment who happens to lay his hands on the property within the jurisdiction 
of an American court. If the act of state doctrine is not applied, such 
owner recovers the full value of his property, while other Americans 
whose property was seized under the same circumstances must, as a rule, 
await a general claims settlement with the foreign government concerned 
under which they are likely to recover only a fraction of their claim after 
many years of delay. 

Larry L. PRESSLER 
Reporter 


INTERNATIONAL LAW TEACHING: CAN THE 
PROFESSION TELL IT Like IT Is? * 


The panel session convened at 9:30 am., April 28, 1972, Thomas M. 
Franck, New York University, presiding. Persons invited to the conference 
table in the center of the room included: 


James J. Baechle, Bankers’ Trust New York Corp. 

Michael Barkun, Syracuse University 

Abram Chayes, Harvard University 

Richard W. Edwards, Jr., University of Toledo 

Roger Fisher, Harvard University 

Richard A. Frank, Center for Law & Social Policy 

Ralph L. Humphrey, Georgetown University 

Saul H. Mendlovitz, Rutgers University (Newark) 

Jiri Mladek, Bankers Trust Company (formerly First Secretary of the 
Czechoslavak Mission to the United Nations ) 

Ved P. Nanda, University of Denver 

Marcus Raskin, Institute for Policy Studies 

Michael Reisman, Yale University 

Henry J. Richardson III, Indiana University (Bloomington ) 

Nigel S. Rodley, New York University 

Peter H. Rohn, University of Washington 

Alfred P. Rubin, University of Oregon 

Peter D. Trooboff, District of Columbia Bar 

Burns H. Weston, University of Iowa 


“Summary prepared by Richard W. Edwards, Jr., University of Toledo, with the 
assistance of Ralph L. Humphrey, Georgetown University. 
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INTRODUCTORY REMARKS BY THE CHAIRMAN 


Prof. FRANCK explained that the session was intended as a spontaneous 
exchange of thoughts about the teaching of international law among those 
active in the vineyards. He confessed, however, that there was a “hidden 
agenda”: a paper outlining questions for discussion had been circulated 
to panel members for an exchange of comments. 

Referring to the title of the panel, the CHamman observed that the 
reference to “it” in “Can the Profession Tell it Like It Is?,” might at first 
appear ambiguous. Does the word refer to what happens in the classroom 
(teaching approaches, student interest, teacher-student communication, and 
the like) or is the reference to the role of international law in the world 
community? The participants in the discussion clearly assumed the latter 
reference. Those in the audience and the readers of this summary will 
have to judge whether this “decision” respecting the meaning of the panel’s 
title represents flight from a topic some persons might find embarrassing 
to discuss or whether it represents concentration on the more important 
issue. In any event, the session could be re-titled: “Can the teaching 
profession tell students how international law really operates in the con- 
temporary world?” 

Had the question been phrased “Should the teaching profession tell it 
like it is”, the answer would almost certainly have been “yes,” with perhaps 
disagreement about whether the teacher’s task stops at that point. How- 
ever, the word “can” connotes ability. The teacher can hardly be expected 
to communicate an accurate understanding of the operation of international 
law unless he himself perceives truly the actual operation of international 
law. Thus, this session becomes a sharing of perceptions. 

As will become apparent, a wide range of views are held by contempo- 
rary teachers of international law. No one categorization will comprehend 
them all. 

Prof. Franck then described what he saw as the current problem of 
international law studies. Many students felt no need to pay attention to 
international law. It is seen as inoperative as a determinate of state be- 
havior. This student perception is reinforced when State Department 
recruiters and Wall Street law firms counselling large corporations shy 
away from employing law students trained in international law. The 
recruiters are saying by their actions that those working in the international 
area don’t need to know international law. (Some persons around the 
table might have challenged this characterization of recruiting practices. ) 

The agenda note circulated by Professor Franck several weeks in advance 
of the session is annexed to this report.* 

Most of the panel discussion focussed on the first proposition—*“The 
behavior of states is governed solely or primarily by national self-interest, 
in the definition of which law plays virtually no role.” 

What are responses to the problem? One, perhaps the simplist, is to 
accept the characterization of international law as ineffective. Another 


® See supra pp. 141-43. 
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response would be to retreat to an ivory tower for serene contemplation 
of a beautiful but ineffective system of law. 

Prof. Franck noted four other responses, responses more typical of 
teachers of international law: 


(1). International law is no more ineffective than it ever was. Why get 
hung up on whether international law can stop a war? Look at places 
where international law is significant, emphasize these. Give more atten- 
tion to the law affecting private business transactions. 

(2). Yes, international law has not restrained state action very well. 
But now is the time to emphasize what ought to be. This is a time of 
radical change, the status quo is under attack. Take advantage of the 
times to get at what ought to be. Dedicated groups can make an inter- 
national law that will change what states do. 

(3). What are the facts? Let’s not quickly accept or reject the proposi- 
tion that international law is ineffective. We should work to develop a 
broader data base. We should be more descriptive and build more facts 
into statements about “how it really is”. 

(4). Why worry about the effectiveness of international law? Our task 
is to train lawyers. Lawyers are manipulators and problem solvers. Inter- 
national law is a tool. Law students should learn how to use it and its 
limitations. Be sure to teach the skills of the negotiator and the advocate 
and how he can use international law as he seeks to achieve the objectives 
of his client. 


EFFECTIVENESS OF INTERNATIONAL LAW 


Henry J. Ricuarpson III, argued that behavior of states is not governed 
by national self-interest but by governmental self-interest. Law as a 
process affects the definitions of governmental interests. 

Roger FisHER commented that to say international law is not effective 
is not to “tell it like it is”. States (Prof. Richardson would say “govern- 
ments”) desire legal rules favorable to them. Take almost any problem, if 
a party can identify its objective as a legal norm it is more likely to succeed. 
Prof. Fisher suggested the following restatement of the Chairman’s 
first proposition: 


The behavior of states is governed primarily by self-interest. Not only 
is the perception of that self-interest greatly affected by law but law 
is the best available means which states have for balancing their 
short-range interest in results with their long-range interest in a 
tolerable degree of order. A wise statesman can better serve his 
country if he is able to “normize” his objectives (to formulate his 

Oals in terms of a fair rule which would get him what he wants), if 

e considers how to legislate (how to establish that norm as one which 
ought to be Feet. if he considers legal and other techniques for 
causing compliance with that rule, and if he considers how that rule 
is going to be amended in the future. 


Students should be taught that law is one way of organizing political 
forces, of affecting perceptions of self-interest, and of pursuing them. 
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Peter D. Troosorr made essentially the same point: 


We can discuss at some other time whether rules of international law 
are “just ... rhetoric’. What seems clear is that lawyers representing 
governmental or nongovernmental actors in pani doeet dealings 
take account of and present their positions in terms of those rules and 
are frequently able to use the rules to accomplish particular objectives. 
For that reason, law schools should teach the ways in which lawyers 


i particular interests are able to use the rules of public international 
aw. 


During the discussion the following exchange took place: 


Franck: Is the teacher’s principal function to show how a state can 
get what it wants? 


FisHer: Law affects what it wants—how its interests are perceived. 
Law is formalized politics. A “gentleman’s agreement” becomes a 
“contract.” A norm of conduct becomes a legal rule. 


Franck: Is the law teacher to teach how to successfully invade another 
country, or is he to teach not to invade? 


Fisuer: Both. The lawyer will say to the policy officer, “Don’t do it”. 
When the official says he is going to anyway, then the lawyer may say, 
“If you are going to do it, then do it this way....” 


Alfred P. Rupin (like Prof. Fisher) challenged Chairman Franck’s first 
proposition. He put it this way: 


International law plays a large role in defining the national self-interest 
of countries that (for cultural or other reasons) prize security and 
stability. International law offers a method for defining disputes and 
interests, and underlies every international correspondence whether 
the correspondents are aware of it or not. Substantive rules of inter- 
national law (as distinguished from legal argumentation) play a lesser 
role, but are far from insignificant even when the decision-makers are 
themselves ignorant or fancy themselves contemptuous of the rules. 


International law has not diminished in importance as an “independent 
variable” (whatever that means) affecting relations between states. 
It was oversold in the 1940’s and we are now returning to the earlier 
order in some ways. In other ways the worldwide increase of state 
control of trade, commerce, industry, and the arts, etc., has made 
reference to “nongovernmental actors” misleading. For example, it 
would be hard to convince any fisherman in the world today that public 
international law was unimportant as a state-imposed “independent 
variable”. The increased impact of foreign legislation is matched by 
increased problems of public international law—not inversely propor- 
tional to them. 


Nigel S. Ropiey attempted to tie consideration of Prof. Franck’s first 
proposition to the other propositions. He urged that state practice in non- 
controversial areas be examined before drawing generalizations about the 
effectiveness of international law: 


Superpower behavior, while itself worthy of study by international 
lawyers to learn better to predict their actions in terms of their estab- 
lished systemic norms need not be regarded as the criterion by which 
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all principles of international law must be tested. The absence of 
international enforcement machinery should not make us shy of quali- 


fying the behavior of states as legal or otherwise. States themselves 
are not so modest. 


It would be fradulent, however, to teach international law without 
ok ge to the limitations of the “legal” system being studied and its 
role in international affairs. 


The tendency of academic lawyers, in all fields, to study areas of real 
controversy beclouds the fact that in international law, as in other 
fields of law, many areas are fairly clear and elicit generally conform- 
able behavior of states. 


The role of nongovernmental entities in international relations is of 
great importance. They should be thoroughly studied by students of 
international law, not by way of derogation fom public international 
at Aa as factors Saribitne to the expansion of boundaries of 
the field. 


There are contradictions bred of divergent group interests in inter- 
national society as in all societies. ‘Bodies of law applicable as be- 
tween groups of states of similar class, wealth, ideology, etc., have 
emerged and will continue to do so. This does not mean that there 
can be no rules of behavior reflecting the world’s common humanity, 
though it may mean an expansion of the area of state sovereignity, 
é.g., with regard to state responsibility for injury to the economic inter- 
ests of aliens. 


Peter H. Roun preferred to distinguish crisis from non-crisis behavior: 


The only even remotely satisfying answer to the perennial question 
of whether international law has an impact on state behavior seems 
to me to come only after breaking the question into two parts: (1 
crisis behavior and (2) non-crisis behavior. Then I would say “no” 
for (1), and “yes” for (2), and would quickly add the usual caveats 
about fuzzy borderlines and exceptions and so forth. 


The words “crisis” and “non-crisis” behavior are modern but the idea 
is as old as international law itself. The classics referred to the “honor” 
of the state, or its “existence” or “integrity,” and they allowed states 
to disregard obligations in conflict with such primordial conditions. 
Still today there are reservations to the I.C.J. optional clause that echo 
the classics on this point. Besides, common sense and history jointly 
teach us that such events as Pearl Harbor and the Cuban Missile Crisis 
have a way of shoving law to the side. . . . On the other side of the 
dichotomy, there is the equally stark fact that most countries observe 
most obligations in most treaties most of the time. 


We should pay more attention to the dualism of crisis and routine. 
Most people are somehow aware of it but more often than not it gets 
lost in the shuffle. The deniers of law pick their evidence out of the 
crisis bag, and the apologists for law wallow in the troughs of trivia. 
So both seem to have good cases and yet the cases are mutually 
exclusive, at least in the intellectual adversary spirit in which they are 
usually posed, e.g. Proposition I. 


Prof. Roun continued: 


If we accept this “new dualism” as a fact of international life . . . the 
real issue is the quantitative proportion between the two. This pro- 
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portion should be (and so far has been) within the survival tolerance 
of our planet. But both the proportion and the tolerance itself ma 
not be constants but variables of things we don’t know or understan 
and this knowledge ought to have a pretty high priority for research. 


Stated in these terms international law can be taught without either 
the apologist’s overclaim or the denier’s cynicism. It also conveys to 
students the necessary and proper sense of social urgency, and it pro- 
vides an overdue research ia: for doctoral candidates. 


With respect to the dialogue between Profs. Franck and Fisher, Nigel 
Ropiey said one should understand law preparatory to recommending 
changes in it. He suggested examination of the roles and goals of the 
various actors—judges, government advisers, apologists for governmental 
action, outside observers. 


Peter D. Troosorr developed somewhat similar ideas: 


Law students from a number of different law schools who have worked 
with my firm have said that they regard their school’s public inter- 
national law courses as badly taught and irrelevant. Their comments 
and my experience as a student lead me to conclude that a public 
international law course could be taught with a series of problems 
which relate public international law issues to the many ihe legal 
facets of a transnational commercial transaction. Like the problems 
in a good business planning course, these public international law 
problems should bring together a number of different factors which 
may be present in any transnational undertaking. Each problem 
should have the concreteness which engages the students’ interest 
and the complexity which faces the lawyer involved in transnational 
legal problems. 


The following two examples are illustrative of this suggested approach. 
First, take the case of U. S. oil and mining interests which are inter- 
ested in exploring or exploiting the deep seabed. A carefully organized 
problem could relate their objectives to the existing international law 
on the extent of the territorial sea, the 1958 Geneva Convention on 
the Continental Shelf, and the U. S. working paper for the 1973 Law 
of the Sea Conference. Instead of studying the North Sea Continental 
Shelf Cases in a vacuum, the student could examine those cases for 
principles supporting the position of an oil or mining company seekin 
particular rules governing the extent of a nation’s continental shelf. 
At the same time, such a problem would raise issues with respect to 
various domestic legal considerations such as the proposed legislation 
to create a reciprocal regime for the deep seabed by national statutes 
and the Canadian legislation on Arctic Pollution and Territorial Sea 
and Fishing Zones. 


The same issues might be raised from a different perspective in a 
problem concerning the objectives of the developing countries in the 
1973 Law of the Sea Conference. In this context, the problem would 
relate to the objectives of developing countries, i.e., to obtain a share 
of the revenues resulting from seabed mining and also, in some cases, 
to restrict production of certain raw materials which are now supplied 
from inland mining in developing countries. oe the matter 
from still a different point of view, a class a t examine the terri- 
torial sea question in a problem relating to the U. S. Defense Depart- 
ment’s concern over the future regime governing international straits. 
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Such a RB: blem would require analysis of the factual and legal basis 
for the U. S. proposal to establish high seas rights in the waters of 
international straits and in the air over such straits in order to prevent 
a 12-mile territorial sea from limiting the right of naval and air access 
through certain straits. 


My second example relates to South West Africa. The 1971 I.CJ. 
Advisory Opinion might be considered from the perspective of a U. 5S. 
company considering whether to invest in South West Africa. It 
could be examined in the context of determining what specific legal 
obligations, if any, were imposed on the United States as a result of 
the opinion and its subsequent acceptance (with U. S. support by 
the U.N. Security Council. The enquiry would also lead to study of 
the domestic legal implications for U. S. companies of the U.N. action 
on South West Africa. 


Prof. Rusrn, in responding to the problem-solving approach just sug- 
gested, noted that teaching students to be “problem-solvers” does not solve 
problems; it creates bureaucratic squabbles: 


The remedy for seizures of power by “problem solvers” in government 
should be a heightened sense of responsibility by those to whom they 
are organizationally responsible and a return to the practice of resign- 
ing over issues of principle—not by training up a generation of in- 
competent “problem-solvers”. 


Michael Barxum introduced a note of skepticism: 


We have become victims of our own rhetoric. A subtle transformation 
has occurred, through which we have come to regard the real and 
the desirable as occupying the same status. We wish something to 
be true, therefore it is. This suggests a symbiotic relationship between 
foreign policy-makers and international lawyers. The former invoke 
legal rhetoric after the fact as a means of legitimating their decisions. 
The latter aid in this effort in the belief that the rhetoric has had a 
formative influence upon the decisions. 


The heart of the problem lies in the strength of our own reformist 
impulses. We have become trapped in our scholarship by our desire 
to critically influence events in a particular direction. It is altogether 
admirable that many wish to make such a commitment, but it at least 
ought to be recognized as a commitment that at times runs counter 
to the demands of empirical investigation. The world may be a very 
different place than we desire it to be. A corollary of this is that 
actual, observable regularities of conduct are not identical with, and 
in fact may cut across, the formal rules to which the field of inter- 
national law appears to be committed. 


Whether someone wishes to devote his energies to the reform of inter- 
national behavior is obviously a personal decision and it would be 

resumptuous of me to suggest how others ought to make it. But it 

oes seem wholly legitimate to suggest that a commitment to reform 
continues to dangerously distort sc als The sabi: proph- 
ecy does not seem to work very effectively in international law and 
if we are to get anywhere we must take the world as it is—which is 
to say, imperfect. And we must similarly acknowledge the fact that 
we have only the most rudimentary understanding of how international 
relations in fact occur. Moral-legal rhetoric, unfortunately, makes the 
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world seem both better and more easily perfectable than I believe 
empirical research would show. 


One caveat should be added to the foregoing. One set of conse- 
quences may flow from the fact that we often believe our own propa- 
ganda. Another set would flow were we able to determine that legal 
rhetoric was also internalized by foreign policy decision-makers. It 
is one thing to say that we try to shape the world according to a legal 
image; quite another to suggest that policy-makers do so as well. 
That, as they say, is an empirical question. I for one would be 
delighted to know the answer, although the question seems rarely to 
be pursued in a systematic fashion. It is entirely possible that the 
rhetoric of international law has insinuated itself into the decision- 
making process. Too many people have simply assumed this to be 
the case, but until someone comes along with answers, the question 
must still be regarded as a very open one indeed. 


Richard W. Epwarps, Jr. commented that persons around the table had 
diverse perceptions of the effectiveness of international law. Unfortunately, 
most of the statements were phrased in language of personal observation 
or intuition. It was at this point almost impossible to prove anyone wrong 
and probably no one around the table had been persuaded to abandon 
his own position or to adopt that of someone else. How can the widely 
varying perceptions exhibited in the panel discussion be tested? If they 
are not tested, how can teachers “tell it like it is” when dealing with the 
roles of lawyers and legal institutions in their classes? 


Bastc APPROACHES TO THE TEACHING OF INTERNATIONAL LAW 


Having drawn battle lines on Proposition I and having clarified percep- 
tions, admittedly diverse, of “how it is”, the participants moved to a dis- 
cussion of teaching approaches. Prof. Rown said the goals of courses 
directed to undergraduate students and to graduate students of political 
science were different. Different considerations would enter into planning 
courses for law school students. You can’t teach the average undergrad- 
uate as though he is going to enter the field as a professional actor. For 
the graduate student, it is much different; now there is a professional 
identification. The graduate student usually does not expect to become a 
political actor either, but he does see himself as a political science teacher. 
His orientation is toward making a name for himself in research and writing 
on international affairs. 

The CuHamman noted the divergence between the career orientation of 
the political scientist, described by Peter Rohn, and the practical orienta- 
tion of the lawyer as described earlier by Peter Trooboff. 

Henry J. Ricuanpson III commented that the “Trooboff approach” as- 
sumed acceptance of the legal system with the lawyer's task being to work 
within it. He believed this a problem of a “clinical” approach to teaching. 
He went on to say that lawyers as well as political scientists had a responsi- 
bility to look to the goals of the international legal order—world peace 
and an equitable distribution of the world’s resources. 7 
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Prof. RicHanrpson felt that studies should be directed toward appre- 
hending emerging expectations in the international community. He was 
thinking of the expectations of peoples, not the actions of states as formal 
legal entities. We need to study the perceptions various international 
actors have of transnational authority rather than using the classroom to 
rescue the doctrine of sovereignty. He suggested that teachers look at 
how law could be used to remedy the deprivations suffered by the inhabi- 
tants of former colonial areas. Reference was made to the claims of Black 
Panthers for unrestricted access to Africa. Prof. RicHarpson concluded 
by saying that the emerging expectations of people affect all major inter- 
national actors, not only governments, and they impact domestic legal 
systems. 

Saul H. Menp.ovirz agreed. Teachers should concern themselves with 
the development of a new legal order. One needs to produce in law 
schools a theory of social and political change. Attention should center 
on the formulation of goals and ways to reach them. Marcus RAsKIN said 
a theory of international law should be developed that is not grounded in 
nation-state structures—a theory of transnational control over all kinds of 
participants in international interactions. It would include concepts of 
how international law can be internalized into domestic legal systems. 

Jiri Miapex noted that socialist scholars see international legal relation- 
ships among countries differently depending on their domestic legal sys- 
tems, that is, whether they are Communist countries, developing countries, 
or capitalist countries. Any development of international law science in 
Communist countries is fully subordinated to the foreign policy of their 
governments. 

Ved P. Nanna said that the international law teacher should not avoid 
confronting the broader economic, social, and political issues affecting not 
only inter-state relations but affecting other participants in the international 
arena as well—for instance, individuals, business enterprises, etc. He 
asked if social scientists would accept the challenging of the existing order 
and the suggesting of prescriptions, making recommendations, as a proper 
role for a law teacher both in his teaching and writing. 

Michael Barxuwn interjected that social scientists and law teachers may 
properly be engaged in two different enterprises. He detected in the re- 
marks of Profs. Mendlovitx and Richardson a desire to move law teaching 
closer to the social scientist’s perspective. We may have oversold, he said, 
what social scientists can do for lawyers. The skills and competences re- 
quired of political scientists and lawyers may be different. He was not 
persuaded that knowledge of political science, for example, made one a 
better politician. The lawyer may be better off to “rent or buy” expertise 
than to train himself. 

Peter H. Roun found Prof. Nanda’s question interesting. During the 
early 1960’s the behavioral approach was predominant in the literature of 
political science. The emphasis was on better descriptions of political 
processes; the techniques used, including quantification, were of a scien- 
tific or pre-scientific character. Efforts were made to avoid value judg- 
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ments. Now the field of political science is in what David Easton has 
described as a “post-behavioral revolution”. One sees a “reform orientation” 
in the study of political institutions gaining support. At this point in time 
there is tension between the “behavioralists” and the “social reformers”. 

Returning to the law school setting, Michael Reisman said there is a 
crisis of focus. We live in a time of global simultaneity and few actions 
are insulated from transnational repercussion. Even the law school prop- 
erty course is tied to money and to the international monetary system. 
We live in a world order and international law should be the “queen” of 
the law school curriculum. Without denigrating lawyers’ manipulative 
skills, we need to teach world order goals. The creative aspect of the 
lawyers’ work deserves greater attention. 

Woodfin L. Butte, (University of Texas), said that from the conversa- 
tion he concluded that international law was not being taught “like it is”. 
Half of the persons around the table seemed most anxious to communicate 
to students their ideas about “reform” and changes that should be made. 
This concentration appears in some cases to go so far that the students 
fail to gain an adequate understanding of how international law works 
in actual contemporary settings. 

James J. BarcuLe said that courses must bring together description and 
understanding of the legal and social system, how to use the legal tools, 
and a perspective on reform. Positions had been advanced in the dis- 
cussion as though they were mutually exclusive. 

Wesley L. Goutp (Wayne State University) said that teachers when 
they get together tend to be overconfident in their statements about what 
they do and accomplish and about their methods and goals. Who sets 
the goals that a teacher pursues in his classroom? Do the students? Do 
the future clients of the students? Does the community in which the 
university is located? If the teacher thinks he is free, how does he take 
the views of these persons into account? 


TECHNIQUES OF TEACHING AND RESEARCH 


With respect to theory building and data gathering, Peter H. Roun, 
commented: 


I am most interested in (1) the theory/data mix and (2) the academia/ 
government feedback. On the first, I feel that for centuries we have 
been theory-rich and data-poor, and it is high time we try to reverse 
the proportion. I realize that this may cause some initial excesses 
on the data side, but I still think the pendulum has to swing quite a 
bit more over to this side before we can find some healthy middle 
ground. On the second, I feel that we are just barely beginning in 
any systematic way to explore the mutual impacts between academia 
and government and that we need a few years of organized and 

enuinely comparative efforts in many countries before we can even 

gin to call this a new research trend in international law. 


Throughout the discussion there were brief references to interdisciplinary 
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studies and to clinical or activist approaches to the teaching of inter- 
national law. 

Burns H. Weston remarked that he was once involved in what was 
supposed to be an “interdisciplinary” seminar on international human rights. 
It in fact became a multi-disciplinary seminar. He found that questions 
for study must be posed in terms that bring talents together rather than 
divide competences. Saul H. Menvovrrz said that when one hears the 
phrase “interdisciplinary,” one can expect something “phoney”. Michael 
Barkun mentioned that political scientists and law teachers may be in- 
volved in different enterprises. Francis VENDRELL (United Nations Insti- 
tute for Training and Research) said that at UNITAR seminars a deliberate 
effort was made to get away from “an academician’s approach”. 


Roger FisHer saw little value in bringing teachers from different disci- 
plines together to reach a common description. He preferred to ask people 
from different disciplines questions like: What kind of action do you think 
ought to be taken? Would you want this provision in a piece of legislation? 
Abram Cuayes noted that interdisciplinary work takes different forms. In 
the case of a conference that will end in a few hours, questions must be 
focussed narrowly. Where persons of different backgrounds are engaged 
in a common research project or a class taught over an extended period of 
time, questions need not be narrowly phrased at the beginning. The indi- 
viduals should be given time to learn how to work effectively together. 
He concluded by saying that the lawyer operates in an environment where 
a great deal of non-legal data is important: Lawyers in lawyering must 
know and use that data. 

Peter D. Troosorr had introduced the idea of clinical training of law 
students in international law. Ved P. NANDA commented that he had initi- 
ated an internship program in international law. Students enrolled in the 
international legal studies program were working with lawyers practicing in 
international law. They would also be assigned to federal and state agen- 
cies in the Denver area concerned with customs, trade, and the like. The 
Denver Consular Corps is favorably inclined to allowing students to work 
as interns with various consulates. Although the program was young, his 
assessment of it was positive. 

The CramrMan remarked that New York University students had brought 
a suit to enjoin Union Carbide Corporation from processing chrome of 
Rhodesian origin. The suit raised the question of the legal effect in the 
United States of Security Council resolutions, and it involved the students 
directly in the controversy. When challenged about how good a job law 
students can do, Prof. Franck said that as of April 28, the students had 
been successful for eight days. Richard A. Franx said students find actual 
cases exciting. The adrenaline flows and they learn fast. 

Alfred P. Rusrn had reservations about clinical teaching. He said it 
might be a confession by academicians that a theoretical groundwork can 
be laid in less time than hitherto thought. Three years of post-graduate 
study beyond the J.D. had convinced him there were no shortcuts to 
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mastery of the subject matter of international law. Most of his students 
were unlikely to assume operational responsibilities in the State Depart- 
ment or in other positions directly concerned with international legal work 
at least for many years in which they would have ample “clinical” ex- 
perience. One of his tasks was to train students, who will be future com- 
munity leaders, in how to read a newspaper. 

Mr. TroosorrF explained that he had not suggested that law schools teach 
trivia or the “nitty-gritty” of law practice. Skill in negotiation is a skill 
worth learning, some lawyers never learn it. It is a skill that can be im- 
proved through training. 

With respect to role-playing as a teaching technique; Mr. Troosorr 
commented: 


Negotiations could be carried out in the classroom with students repre- 
senting either governments or private interests. Following such nego- 
tiating exercises, a class could examine the strategy which each student 
followed on behalf of his client and his effectiveness in carrying out 
that strategy. The simulation situations should not, of course, be 
limited to negotiation. They might include such “co-operative” exer- 
cises as meetings among representatives of various U.S. agencies to 
work out a position for an international conference or discussions be- 
tween members of the U.N. Secretariat on recommendations to be 
made to the Security Council. 


Arghyrios A. Farouros (Indiana University, Bloomington) had found 
that students in international law courses must be given more non-legal 
background information than is necessary in other law courses. If oppor- 
tunities for placements are limited, a clinical program is not possible. 
However, role-playing can be used. Prof. FRANCK said that he had used 
simulation in his classes. One exercise helped students to see that even 
hostile interaction involves an element of co-operation. Prof. NANDA noted 
that international law was a required first-year course at the University 
of Denver. Most of the students would not specialize in international 
legal studies. Nevertheless, he found a place for simulation and role- 
playing in his course. Clinical training shortly before the student graduates 
could be valuable. 

Burns H. Weston commented that he, too, taught international law as a 
required first-year course. Going back to the discussion at the beginning 
of the panel, he had to report that many students at first do not see the 
relevance of international law. ‘The old questions arise about whether 
international law is law. He found it necessary, therefore, to search out 
domestic Jaw analogues. A recent one he found particularly useful con- 
cerned an Air National Guard plane that crashed in Iowa and destroyed 
a farm house. A suit against the Federal Government not being possible 
under the Federal Tort Claims Act, compensation for the homeowner was 
received following negotiations between the Governor of Iowa and the 
U.S. Department of Defense. Analogues such as this one are many and 
should be used frequently to point out how law can operate as a “hori- 
zontal” decision-making process. 
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A lawyer from Nigeria, speaking from the floor, said that the questions 
discussed by the panel were questions discussed in his country. The 
students’ initial skepticism was similar. When the United States imports 
chrome from Rhodesia notwithstanding Security Council resolutions and 
Article 25 of the U.N. Charter, students are cynical. When territorial 
waters are discussed a different attitude emerges. | 

Toward the end of the session Abram Cuayes observed that had the 
group been domestic criminal law teachers, the range of pedagogic issues 
discussed would have been very similar; theory v. data gathering; reform v. 
exposition; clinical v. problem; method v. socratic teaching; etc. This 
was an indication that in the past 20 years international law had established 
itself solidly in the law school curriculum. When he was in law school 
only one international law course was offered and very few students took 
it. Today over a third of the students graduating Harvard have taken 
at least one course in the international field. The figures are comparable 
for other schools. The diversity of views expressed in this discussion was 
not a symptom of “crisis” but healthy intellectual activity which was begin- 
ning to make itself felt through research and teaching, just as academic 
work has in other fields. He thought that a “critical mass” has now been 
formed. Others were more skeptical. 

At the conclusion of the discussion the CHarmman said that if nothing 
else the discussion had had some of the therapeutic effects of an encounter 
group. Persons had been willing to share their insights and activities; 
individuals who thought what they were doing was unique or even eccen- 
tric found that somewhere else in the United States there was at least 
one other person doing substantially the same thing. Pehaps this would 
contribute to these individuals a sense of security in professional support 
that they had not previously perceived. 


ANNEX 


SoME ALLEGATIONS ABOUT THE FIELD OF INTERNATIONAL LAw 
AND ITs TEACHING 


I. On International Law as process and manifest self-interest rather than 
as a body of rules 


Proposition: The behavior of states is governed solely or primarily by 
national self-interest, in the definition of which law plays virtually no role. 
The references to law in the rhetoric of states is just that: rhetoric. The 
United States, like other superpowers, uses legal arguments to justify 
political expediency. Law, qua law, has virtually no input into our foreign 
policy-making process. 


Major Derivation: To teach students international law as a system of 
rules binding on, or materially affecting, either (a) the international sys- 
tem, or (b) the foreign policy of the United States, is fraudulent and should 
be discontinued. Instead, emphasis should be placed on training observers 
and manipulators of state conduct by emphasis on behavioral science and 
transactional studies. 
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Minor Derivation: While international law, despite the treaties and 
treatises, cannot honestly be conceived, taught, or practiced as a body of 
rules, lawyers might play a meaningful role in shaping state conduct. This 
might be achieved by replacing the classical emphasis on a body of formal 
rules with training in procedural skills—negotiation for example—based 
on behavioral aay of state conduct, on quantitative analysis of trans- 
action patterns, on developing aad mated or structural models of the 
system within which transactions occur, on functional multi-dimensional 
set doa of the national interest, and on exercises teaching practical problem- 
solving. 


Alternate Minor Derivation: While states do not act in accordance with 
legal norms, they do act in accordance with their perceived self-interest 
which is itself subject to behavioral norms or “laws of conduct”. Lawyers 
can be retrained to synthesize the empirical and behavioral social sciences 
to become expert perceivers of the norms of behavior that shape the 
conduct of others. So trained, these lawyers may help their governments 
operate more predictively and effectively in the international arena by better 
understanding the elements of expectations, conflicts, and harmonizations. 


II. On International Law as law between nongovernmental entities 


Proposition: As law has diminished, or is seen to diminish, in importance 
as an independent variable affecting relations between states, law has in- 
creased in importance as a factor in relations among nongovernmental 
actors engaged in trade, commerce, industry, the arts, tourism, the pro- 
fessions and labor. 


Major Derivations: Public International Law should be de-emphasized in 
favor of foreign, comparative and transnational eco-commerical law. 


Minor Derivation: The really significant legal developments in the inter- 
national system, currently, are those occurring around commerce and re- 
lated subsystems. If students are to study international organizations, they 
should be pointed towards the legal and related operational problems and 
experiences of General Motors, or ADELA, or ICFTU rather than the U.N. 
If they want to study world order they should focus on problems of 
harmonizing the U.S. and world tax or antitrust policy, rather than on 
models for a world peacekeeping force. 


III. On International Law as intra-regional, intra-cultural or intra-class law 


Proposition: There cannot be a meaningful system of laws between 
nations with profoundly diverse histories, cultures, ideologies, values and 
levels of socio-economic development. Neither can there be a shared law 
between the very rich and very poor. Until these diversities have somehow 
been amalgamated, which is unlikely in the forseeable future, there can 
be law only between states in a bloc, and between blocs there can only 
be politics. 


Major Derivation: International Law as we know it should be taught as 
the “law among Western capitalist states’°—which is what it really is. 
Students should concurrently be trained in the laws, ideologies, values, 
social systems operating among other blocs: the socialist, African, Muslim, 
etc. To a much larger extent than at present, this implies a socio-cultural 
anthropology of international law. 
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Alternate Major Derivation: While an anthropology of international law 
should acquaint the student with the multi-textured framework within 
which a world legal order must operate, the purpose of such training and 
research should be to broaden the base of international law, to extend 
the repertory of common principles and practices, and to devise mechanisms 
for adjustment, harmonization, and standardization. 


IV. On teaching International Law to lawyers and non-lawyers: by theory 
building, data gathering and clinical practice 


Proposition: While it appears that international law is increasingly recog- 
nized as closely related to national political, economic and _ social a 
values and processes, the teaching of international law has become more 
professionalized and further removed from the social sciences. As with 
other subjects, the law school emphasis in international law is on “doing”: 
clinical programs, problem-solving, “involvement” in “practical” concerns 
of clients i.e. government and business. The social sciences, meanwhile, 
are continuing to press for comprehension, “mapping”, better description 
both quantitative and qualitative, and theory-and-model building. 


Major Derivation: As the developments in schools of law and of social 
science increasingly diverge, two results may be expected to emerge. First, 
the links between persons trained in law and those trained in international 
relations and politics will break. At first their vocabularies, and, eventually, 
their ability to use each other’s skills will be imperilled. Second, the social 
scientists will learn more and more about matters they affect less and less, 
while the lawyers affect more and more matters which they understand 
very little. 


Alternate Major Derivation: International law may be ready for a new 
division comparable to, but not following the lines of an earlier division 
between Public and Private. An International Law of State Behavior 
might be taught in a context that establishes a firm link with the social 
sciences: particularly politics, international relations, diplomacy, and anthro- 
pology. A Law of Nongovernmental and Multinational Transactions 
might similarly be taught in a context that includes sociology, economics, and 
business administration. In both instances, the traditional selection of 
random subject-courses and seminars might be replaced with a functional 
progression of courses emphasizing (1) a base of relevant social science 
or economic theory, (2) legal practice (cases or case studies, treaties, 
national laws, institutions), and (3) clinical programs permitting special- 
ized immersion in particular instances of problem-solving. 


Tue LEGAL AND PoLicy CONSIDERATIONS OF 
Non-RELATIONS WITH CUBA 


The roundtable convened at 8:30 p.m., April 28, 1972, Mr. Sol M. 
Linowitz presiding.* In his opening remarks the CHAIRMAN stated that 
while the Bay of Pigs and the Cuban Missile Crisis were far behind us the 
U.S. policy of isolation was still very much a reality and, therefore, a matter 
of special concern to those interested in U.S. relations with Cuba and Latin 


* Of the District of Columbia Bar. 
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